THE ALABAMA 
ARBITRATION 
GENEVA 
| 1872 


Town Hall, Geneva 
1988 


THE ALABAMA 
ARBITRATION 
GENEVA 
1872 


Title of original work: 
“ Arbitrage de l’Alabama, 
Genéve, 1872-1972.” 


Geneva: Hotel de Ville, 1983. 


Translated from the French by 
Frederick B. Turner, 
U.S. Mission, Geneva, 1988. 


PREFACE 


Some may think it rather out of place to mark the centenary of an 
event now largely forgotten, and only kept alive in Geneva by the 
name given to one of the rooms in our Town Hall. 

But for Geneva, it is worth recalling that it was this event, to- 
gether with another and rather more important one—the signing of 
the Geneva Convention—that paved the way for our modest city to 
rise to international prominence. 

For two great powers to have thought fit to entrust to an arbi- 
tration tribunal the settlement of their difference, and to honor its 
decisions, merits being called to the attention of people of all nations. 
This is confirmed by the favorable reaction given to this comme- 
moration by the Swiss government and its Geneva mission, the 
government of the Republic and Canton of Geneva, the city council 
of Geneva, international organizations, and the press, radio and tele- 
vision. 

We also have to thank the United States embassy in Bern, the 
United States mission in Geneva, and the consulate-general of 
Great Britain in Geneva for their ready and valuable cooperation. 

A young author, Mr. L. Mysyrovicz, has been entrusted with des- 
cribing the historical background of the arbitration. With his lively 
style, he has related the facts in a new and fresh way. 

Mr. Zurbuchen, archivist of the state of Geneva, has sketched the 
history of the room which today bears the name of the famous 
corsair: the “Alabama Room.” 


A work like this must also indicate the points of view of the 
parties involved at that time. Thanks to the kindness of the United 
States mission and the consulate-general of Great Britain, two orig- 
inal documents are presented here: One from Professor Francis 
Stephen Ruddy, of New York University and the other from Profes- 
sor Clive Parry of Cambridge University. 

Lastly, mention should be made of the exhibition organized in 
the Alabama Room during September 1972. Documents were 
generously provided for this by the American, British, Italian and 
Brazilian governments to complement the ample documentation 
from the archives of the Swiss Confederation. 


Geneva, September 1972 The Organizing Committee 


It is interesting to note the number of historic meetings which 
have taken place in this room. The list is as follows: 


1864 First signature of the Geneva Convention for aid to the 
wounded 


1950 Tribunal of arbitration between oil companies and oil- 
producing countries 


1953 Arbitration between France and Spain over Lake Lanoux 
in the Pyrenees 


1958 Birth of the idea of the European Free Trade Association 
(EFTA) 


1963 Arbitration tribunal on the interpretation of an agreement 
on air transport services between the United States of 
America and France 


1966-68 Arbitration tribunal between Pakistan and India over the 
Kashmir question 


1976 Arbitration tribunal between Great Britain and France 
over Atlantic waters off western Brittany 


1976 Tribunal of arbitration between Chile and Argentina over 
the Beagle Channel 


1978 Tribunal of arbitration between France and The United 
States of America over the possibility for the airline 
PanAm to change aircraft on the route San Francisco-Paris 
via London. 


Tribunal of arbitration between France and Canada over 
fisheries (signed at Ottawa in 1972). 


The Egypt-Israel Arbitration Tribunal established in 
accordance with the Compromise signed September 11 
1986 (TABA). 


1988 Tribunal of arbitration between Guinea-Bissau and Sene- 
gal over the delimitation of their maritime frontiers. 


The Alabama Affair 


HISTORICAL BACKGROUND 
By Ladislas Mysyrowicz, research fellow of Geneva University 


In the spring of 1861, a fratricidal conflict—the Civil War—broke 
out in America. Enormous questions were at stake: on the issue of 
the war depended the liberation of black slaves and the future of the 
United States as a great world power. 

The balance of forces between the democratic, industrial North 
and the agricultural, patriachal South was clearly unequal. Provided 
Europe, especially Great Britain, did not intervene, victory would 
normally go to the side which had the advantage in strategic resour- 
ces—that led by President Abraham Lincoln. Nevertheless, the 
struggle lasted an unusually long time for that epoch: from 1861 to 
1865. In its scale and military features, it heralded the great wars of 
the 20th century. 


England accused 


It was England’s fault that the war had lasted so long—that was 
the opinion of many people in the United States after peace had 
returned. The rebel Confederacy would have been beaten sooner 
and at less cost if it had been deprived of British help; especially, if it 
had not been able to obtain twenty-odd British-built warships, 
including the famous Alabama. Britain was held responsible for pro- 
longing the hostilities; sooner or later, it must pay for it. The old 
resentment against the former colonial power flared up again among 
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the victors in the Civil War, who accused it of having purposely dealt 
an unfair blow at the great republic of the New World. 

In fact, when the war began, British opinion, strongly opposed to 
slavery, had favored the North. 

For several decades, indeed, Great Britain had been in the fore- 
front of abolitionist agitation. The British conscience was deeply 
shocked by the planters of the South who, not content with practic- 
ing slavery at home, wanted to extend their objectionable system to 
the free territories of the West. 


Public opinion divided 


But one factor helped to cool somewhat the enthusiasm for the 
North and prevent the conflict from being judged solely on moral 
grounds: the prudent tactics of President Lincoln, who publicly 
declared he had no intention of interfering with slavery where it 
already existed. 

The British business community, accustomed to viewing inter- 
national affairs from an economic standpoint, naturally questioned 
whether the conflict in America was really for a noble cause. Did not 
material interests in fact predominate? Would it not be better to 
remain skeptical and concentrate on making profits, here as else- 
where? Progressively, British public opinion tended to divide over 
the Civil War. The workers generally remained loyal to the North, 
despite the “cotton famine” which caused terrible unemployment 
among them. Industrial and commercial interests, on the other hand, 
displayed a growing sympathy for the Secessionists. For the English 
Liberals were advocates not only of the abolition of slavery but of 
the reduction of tariffs. And while the South was the stronghold of 
oppression of the blacks, its economic system also made it a fervent 
supporter of free trade. The cotton planters exploited slave labor but 
preached free trade, whereas Yankee industrialists protected them- 
selves from British competition by erecting prohibitive customs 
barriers. 
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A realistic foreign policy 


Under these circumstances, the British government did not try 
to cynically profit from the American domestic crisis. It showed no 
Machiavellian spirit, but not generosity either. Its guideline was the 
full preservation of British national interests, without overtly break- 
ing the law or unduly alienating the Americans, whether of North or 
South. So there were no underhand machinations; but neither was 
anything done to serve the just cause of legality and human rights. 
Relations as correct as possible were maintained with Washington 
while unofficial contacts were established with the rebel authorities. 

All the same, this policy was not without its complications. Some 
were created by the head of American diplomacy, Secretary of State 
Seward, who was sometimes inclined to see in a war with a Euro- 
pean power a welcome diversion from his country’s domestic trou- 
bles.’ The most durable, however, arose from the ambiguousness of 
the British position. 


* 
* * 


Civil war and the law of the sea 


From the very beginning, the American Civil War extended to 
the seas. On April 13, 1861, the Secessionists bombarded Fort 
Sumter in the port of Charleston, garrisoned by Federal troops. 
Shortly after this opening of hostilities, the president of the Confed- 
eracy, Jefferson Davis, recruited corsairs to attack the Union’s 
merchant shipping. President Lincoln immediately riposted by 
declaring a blockade of Southern ports. But on May 13, the British 
cabinet recognized the Secessionists as juridically belligerents, while 
declaring its neutrality in the conflict. It took care at the same time to 


" Seward’s bellicose adventurism is not contested b i istori 
‘ an h ‘ 
yi! Ephraim Douglass Adams, “Great Britain oa the American Greil Was” 
: vol., New York, 1925, as well as i M. Case and Warren F. Spencer, “The United 
tates and France: Civil War Diplomacy,” Philadelphia, 1970. 


remind Her Majesty’s subjects of their obligations. As neutrals, they 
were forbidden to enrol in the forces of either camp, or to equip war- 
ships for any belligerent. In return for this neutrality, Britain counted 
on its transatlantic trade being protected from the direct effects of 
the war. In fact, according to the law of nations, all that could be 
commandeered (apart from contraband) were neutral goods carried 
in enemy bottoms, or enemy goods carried under a neutral flag. In 
other words, if the American navy did not manage to create a close- 
knit network of surveillance around the rebel ports, the Confederate 
States could continue to export their precious cotton, and receive in 
return arms, munitions and other strategic materiel. On the high 
seas, the neutral Union Jack would protect Southern cargoes; out- 
side of the narrow zone of the blockade, strictly limited by inter- 
national law and subject to stringent conditions, they would be 
inviolable. 


The blockade and arms deliveries 


Contrary to what British diplomacy had foreseen, the blockade 
declared by Lincoln proved quite effective. Clearly, it was impos- 
sible to keep rigorous watch on a coastline more than three thousand 
kilometers long, rich in bays and creeks easy of access for vessels of 
modest tonnage. But the principal ports of the South, the only ones 
usable for the export of voluminous bales of cotton, were progressi- 
vely closed to navigation. 

As for arms and munitions, the rebels nevertheless had little dif- 
ficulty in obtaining them from abroad, mainly Great Britain. Trade 
in arms was considered an absolutely private affair, private citizens 
of neutral states had the right to send war material wherever they 
wanted, the only restriction being that they could not demand diplo- 
matic protection if the goods were seized in zones subject to an effec- 
tive blockade. The Southerners’ purchasing agents thus had an easy 
task; they bought arms in England and had them sent in British 
ships to some possession of the Crown near to the American coast, 
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Bermuda or the Bahamas. There, the cargoes of war supplies were 
transshipped to swift Southern sailing craft which had a good chanc 

of ore the Yankee patrol boats. ; 

uch traffic was bound to irritate public opinion i i 

States. But what could be done iad it? Poses rere 
would only have played into the rebels’ hands. To protest was use- 
less, for the British position was juridically impregnable and bolster- 
ed by precedents established by the American government itself. In 
1793, had not President Thomas Jefferson maintained against 
England the right of his country’s neutral citizens to export arms and 
munitions to a Europe subject to a British blockade? During the 
recent Crimean War, had not the Americans applied the same prin- 
ciple? Moreover, was not the United States at that very apices 


purchasing arms in England in much greater quantiti 
ver ies th 
secessionist Confederacy ? = 4 an was the 


The problem of warships 


But soon the Southerners wanted more than arms f i 
diers. They wanted warships to be able to engage coe a 
commerce-destroying war declared in April 1861 by their president 
Incapable of building their own navy to attack the Union’s merchant 
shipping and ease the stranglehold which was slowly suffocatin. 
them, they planned to order the ships from English yards, ; 

But such deliveries were expressly forbidden by the British 
neutrality laws. It was therefore out of the question for Southern 
purchasing agents to have the warships launched openly in English 
aa? But why not try to get around the law by putting up a false 
ront and counting on secret complicity ? Especially as the legisla- 
tion in force in England only allowed the seizure of a suspect shi 
when regular proofs of an infringement of the law were kakuaiog; 
a presumption, however strong, was insufficient. In this respect the 

British procedure was particularly exacting. 
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Bulloch, the Confederate agent charged with ordering arms in 
England, consulted English experts. They concluded that, provided 
the letter of the Foreign Enlistment Act, which defined the obliga- 
tions of British neutrality, was respected, there were certainly ways 
of violating its spirit with impunity. It was only necessary to take 
a few elementary precautions. It would not do to admit openly 
that the Confederate government was the purchaser of the vessels, 
or to install the guns until the ships had left British territorial 


waters. 


The Oreto-Florida 


In March 1862, the first ship launched under these conditions left 
the port of Liverpool. It was a handsome three-master called the 
Oreto. An English front man had been entrusted with placing the 
order, ostensibly on behalf of the Italian government. That the ship, 
pierced with gunports for six guns, was in reality being constructed 
for the South was quickly apparent to the American consul in Liver- 
pool. Lord Russell, the foreign secretary, was informed by C. F. 
Adams, the American minister plenipotentiary accredited to him. 
Russell contented himself with transmitting the American legation’s 
complaint to the Liverpool customs authorities. They accepted 
without question the false declarations presented. The Oreto was 
thus able to depart unimpeded and set sail for the Gulf of Mexico. 
Putting in at Nassau, it was joined by a Southern steamer which had 
brought a cargo of guns. This curious coincidence attracted the 
attention of the American consul on the island, who lodged a com- 
plaint with the governor of that British possession. A lawsuit follow- 
ed, in which the Oreto’s captain was acquitted under rather peculiar 
circumstances. A little later on, the Oreto, away from prying eyes, 
took on the guns and powder needed to make it into a ship suitable 
for commerce-destroying. Keeping its British crew, it gained the 
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Confederate port of Mobile, was rebaptized Florida and began its 
career as a Southern corsair:! 


The Alabama’s escapade 


The acquittal of the Oreto-Florida was a great encouragement for 
the rebels, for in the same port of Liverpool construction was nearin 
completion of another ship, destined for the same employment heit 
of more advanced design. It bore, for the moment, the designation 
No. 290. This was the future Alabama, which was soon to become 
celebrated through its depredations and to lend its name to the 
whole process of ships launched in England for the Confederates 
The 290 had been ordered secretly by Bulloch from the Laird shi ; 
yard, one of whose directors sat in the parliament at Westminster. a 
a precautionary measure, the rumor had been circulated that it was 
destined for the Celestial Empire. The American consul learned 
without difficulty that it was not the Chinese who had had the vessel 
laid down; it was an open secret in the city. 

Minister Adams drew Lord Russell’s attention to the 290, whose 
construction was nearly finished. Once again, the British fore! 
secretary merely referred the matter to the customs coadidinaabacts 
at Liverpool, who considered that there was no conclusive legal basis 
for seizing the vessel. The following month Adams communicated 
anew with Russel, sending him more evidence, but met with the 
same response. However, several days later, the foreign secretary lost 
a little of his poise when the American minister handed him the 

€xpert opinion of an eminent English jurist, saying that the obliga- 
tion of Her Majesty’s government to sequestrate No. 290 was clearl 
established. Russell asked urgently for a second opinion from the 
crown’s legal advisers. It was a waste of time, for chance would have 
it that the first expert to whom the case was submitted had gone out 


_ © The Florida was ca j 
Flori ptured on October 7, 1864, in th rt i il), i 
flagrant violation of Brazilian sovereignty, by the pecan Ba Sechawhe a rs 
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of his mind; and the sacrosanct British weekend did the rest. The 
seizure of No. 290 was finally fixed for the afternoon of Monday, July 
28, 1862, but that very morning, a mysterious leak allowed it to put 
to sea on a false pretext. Russell, seeing that he had been taken in, 
wanted to make up for past negligence and asked the British navy to 
pursue the fugitive, and the crown’s port authorities to seize it if it 
entered their domain. But the cabinet refused to go along with the 
proposal. Without a hitch, the 290 gained the Azores, where it was 
joined by a steamer bringing guns and munitions. Once armed, it 
was baptized Alabama and enrolled as a Southern corsair, together 
with almost its entire crew. 

Commanded with a competent and iron hand by Captain 
Semmes, the Alabama traversed the Atlantic several times, cruised in 
the Gulf of Mexico, ran down the Brazilian coast, passed the Cape of 
Good Hope, and roved as far as the Indian Ocean, always on the 
lookout for American merchantmen and fishing boats. It took more 
than sixty prizes, most of which were burned at sea. Insurance rates 
on ships flying the Stars and Stripes went sky-high, so that a substan- 
tial part of American ocean trade was transferred to the shipping 
companies of neutral countries. Britain was the first to benefit. 


A sea fight 


The fateful career of the Alabama only came to an end 22 months 
after its escape from England. Worn out by its headlong course, it put 
into the port of Cherbourg on June 11, 1864. A special correspondent of 
the “Journal de Geneve ” noted that “the famous Southern corsair”’ 


! The Northerners tended to consider the Alabama as no better than a pirate 
ship; the Southerners claimed that it was a warship of their country’s regular navy. 
Neutrals have generally characterized it as a corsair, although it might be asked whe- 
ther it corresponded completely to this pancres pee} There is no need for us to dwell 
on this problem, in any case extremely complicated. Suffice it to say that, until the 
Civil War, the United States had not adhered to the Declaration of Paris (1856) abo- 
lishing privateering; this circumstance allowed the Alabama and her sisters to put 
into neutral ports without being regarded as outlaws. N evertheless, the fact that the 
crews were mostly British and received their share of the booty, and that Semmes 
burned the captured ships at sea after a summary judgment, lows us to consider 
this ship as being at least de facto a corsair. 
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had suffered serious wear and tear; “on the other hand,” the paper 
continued, “it seems to have taken a considerable ninshiag of Feria 
and it is even rumored that its last cruise resulted in prize mone of 
60,000 francs for each sailor. If that is so, what must the stficerd 
shares be?” 

Captain Semmes asked the maritime prefect of the region for 
permission to put his ship into dock to make some repairs. The case 
being doubtful from the viewpoint of French neutrality, instructions 
were demanded from Paris. But at this moment, the eles USS 
Kearsarge, on patrol in the Channel, put in an appearance. The 
Alabama had dropped anchor inside of the Cherbourg mole; the 
Kearsarge took up its station outside, keeping a weather eye on its 
adversary. Every evening it went off to fire a broadside, heavier each 
time, before returning to within a short distance of the Alabama 

The French authorities were afraid of the Cherbourg basin 
becoming the scene of a naval battle, for in October 1863 the Florida 
and the Kearsarge had nearly come to blows in the port of Brest. As 
for Captain Semmes, he was tired of this daily provocation b ‘the 
captain of the Federal cruiser, Winslow, an old Naval Academy ie 
rade, and he announced that he would put out of Cherbourg roads 
on Sunday morning, June 19, between 8 o’clock and 10. 

That day, “the mole, the masts of ships in the naval port and in 
the roadstead, and the heights overlooking the sea were completel 
covered with people from eight o’clock,” reported the special ce 
spondent of the “Journal des Débats.” A report in the “Journal de 
Genéve” said that an “excursion train” had brought 5,000 specta- 
tors from the French capital. The painter Edouard Manet ene a 
Sailing vessel to get a closer look at the impressive scene and comme- 

seg it in a painting. 

e two ships were about equally matched. The 
armed with eight guns. The Federal ship only had i 1 hb 
tees ofa higher caliber; it was also protected by an aphes of tie 
. mr ; lastly, it was a real warship, whereas its adversary had only 
ored easy victories against defenseless merchant ships. The corre- 
spondent of the “Journal des Débats” went on: “Emerging from the 
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roads at 10 o’clock and surveyed from afar by the armored frigate 
Couronne, which had to prevent the combat from taking place in 
French waters, the Alabama immediately steered for the Kearsarge, 
doubtless with the intention of grappling and boarding her. By an 
able manceuver, the Federal ship made off at full steam, and when 
she saw the Confederate ship follow in pursuit, she stopped and 
delivered her first broadside. A most brilliant sea tourney ensued. 
The two ships, turning continually in a restricted circle, passed each 
other seven times, each time firing broadsides at practically point- 
blank range. At the seventh pass, a shot penetrated the Alabama’s 
engine room, which had no armor protection, and caused such 
damage that we spectators on the mole thought from the unusual 
volumes of smoke which arose that fire had broken out on the Confe- 
derate corsair. As it was impossible to continue under steam, the 
Alabama was obliged to set its sails and try to return to the roads, 
abandoning what was now a most unequal combat. The Kearsarge 
set off in pursuit and managed to cut her off; and we were anxiously 
awaiting a resumption of the battle in good earnest when we saw the 
Federal ship cease fire suddenly and hoist her flag to the maintop as a 
victory sign. The shots of the Federal vessel had almost all pene- 
trated the hull of the Confederate corsair, while the latters cannon- 
balls, passing through the other ship’s topsides, had ricocheted 
harmlessly into the sea.”’ 


American claims 


The Anglo-American controversy was enriched by the final episode 
in the odyssey of the Alabama. A wealthy Englishman, sailing in his 
private yacht on the fringe of the battle, rescued part of the crew. 
Minister C. F. Adams complained about this action to Lord Russell, 
pointing out that it had deprived the Kearsarge of the fruits of her 


' «Journal des Débats”, June 22, 1864. 


Reproduction of a painting by Edouard Manet. 


Naval battle betwen the frigate USS “Kearsarge” and the Confederate ship 
Alabama”, June 78, 1864, off Cherbourg. 


victory : the corsair-sailors should ei i i 
either have perished in the de 
been taken prisoner.' 5 Br 


' Twelve of the Alabama’s crew were drowned i 
d in the battle; the surviv 

Re ete small boats, by the lifeboats of the Kearsarge and by the British 
eee syne Nog of State Seward maintained in his official demarche that 
ee gene to pe earsarge that the pirates should drown, unless saved by 
vn fard of the officers and crew of that vessel, or by their own efforts 
Me ret. oh . the Deerhound... The Deerhound, by taking the men from the waves 
lewaore - g§ them within a foreign jurisdiction, eprived the United States of the 
nefits of a long and costly pursuit and successful battle.” See in this connec- 


tion “Reasons of Sir Alexand i i 
tiie ree en Seer for dissenting from the award of the 


— 
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This complaint was the last of a long series. From the summer of 
1862, and whenever some sinister exploit of the Alabama was record- 
ed, the State Department had made representations to the Foreign 
Office. Their object was to assert the rights of the United States to 
future compensation for damages caused by Britain’s fault. They 
also had a more immediate object: to put pressure on the British 
government to prevent the launch of more Alabamas from British 
shipyards. For the 290 had hardly left its slip at Liverpool than 
Bulloch signed another contract with the firm of Laird for the launch 
of new ships, more daring in conception than their predecessors. 
They were two armored ships whose warlike character was patent. 
They were designed to form part of a battle squadron and not for 
commerce destroying like the Florida and the Alabama. A formidable 
steel ram on their prow attracted the experts’ attention, this charac- 
teristic struck them as of not much use for naval warfare in the strict 
sense, but could prove effective against the old wooden vessels 
which maintained a tight blockade of Southern ports. Public opinion 
and the press in the United States were alarmed at the laying down 
of these floating fortresses, which they claimed were destined to 
ravage their defenseless coastal towns. 

This time, Russell took energetic measures: once the two armor- 
ed ships were completed, he made them the subject of compulsory 
purchase for the state.' 


* 
* * 


The first arbitration projects 


In 1863, C. F Adams began suggesting to Lord Russell the sub- 
mission to arbitration of the question of damages and interest 
demanded by his government from England because of the depre- 


' This measure was not altogether legal and touched the conscience of the 
British statesman; but the risk was too pressing. Adams had warned him on Septem- 
ber 5, 1863, that if the ships were delivered to the Confederacy, “it would be super- 
fluous for me to point out to Your Lordship that this is war.” 
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dations of the Alabama and other Southern craft coming from that 
country ; the foreign secretary turned the idea down flat. The idea of 
arbitration, so in keeping with Anglo-Saxon traditions, continued 
nevertheless to make headway. In 1864 an American attorney, 
Thomas Balch, became its champion; the following year, the propo- 
sal was taken up by the “New York Times.” When peace returned, 
several British associations campaigned in the same sense. In 1866 
Lord Russell left power. The new British cabinet, fearing a United 
States thrust toward Canada, showed a more conciliatory attitude. 

For the Americans, having settled their domestic crisis, now pos- 
sessed a powerful army of veterans. In 1867 Secretary of State 
Seward bought Alaska from Russia, annexed the Midway islands, 
and wanted to do likewise for the Hawaiian islands. His ultimate 
aim seemed to be nothing less than the incorporation of Canada in 
the Union, willingly or otherwise. A good proportion of American 
public opinion shared this expansionist tendency. Would it not be 
the best way of making up for the losses suffered during the Civil 
War, for which Britain was held at least partly responsible ? 

At the same time, war clouds were gathering in Europe. In 1864 
Prussia declared war on Denmark; in 1866 she crushed Austria at 
Sadowa. An imminent settlement of accounts with France was 
already in the air. Russell’s successors at the Foreign Office felt it 
necessary to quickly remove Anglo-American points of friction in 
order to have their hands free on that side in the event of serious 
European complications. The Clarendon-Johnson Convention, from 
the names of its negotiators, was signed in January 1869; it envisag- 
ed the friendly settlement of all disputes between Britain and the 
United States, if necessary through recourse to arbitration. But the 
American Senate, in an intransigent mood, refused unanimously. 
less one vote, to ratify it. 


A further step 


* 1870, when the Franco-German War was raging and Russia 
profited from this boon to denounce unilaterally the clauses of the 
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Treaty of Paris (1856) relating to the neutralization of the Black Sea, 
a disturbed Great Britain decided to take another step toward 
reconciliation with the United States. Fresh negotiations were open- 
ed, leading in May 1871 to the signing of the Treaty of Washington. 
In a concession’ painful to British feelings, it contained official 
expressions of regret for the escape of the Alabama and other ships 
which had departed from English ports. All American claims arising 
from it were to be taken to an arbitration tribunal sitting in Geneva, 
which would decide the matter definitively. The Treaty of Washing- 
ton also settled other problems in suspense between the two coun- 
tries: American fishery rights off the Canadian coast, navigation 
rights on the St. Lawrence and other Canadian rivers, neighbourly 
relations on Lake Michigan, and so on. Moreover, the arbitration of 
the German emperor was sought to determine the line of a contested 
part of the American-Canadian maritime frontier near to Vancouver. 


Who will arbitrate ? 


The circles campaigning for international arbitration had long 
been discussing the best method of arriving at an impartial judg- 
ment. The traditional way was to appeal to a sovereign. In practice, 
however, this did not appear easy; the problems raised by the so- 
called Alabama Claims were too great. The head of state of a mari- 
time power could be an interested party, while a continental power 
would not necessarily be acceptable to Great Britain in an affair 
touching so closely the law of the sea. It wasn’t like delimiting a 
stretch of frontier, as between Canada and the United States, where 
the treaty was not clear on the point and where the German emperor, 
called on to arbitrate, had no ax to grind; moreover, what was at 
stake was a concrete matter of no concern to third parties. 

It was another matter with the Alabama. Britain had agreed to 
submit to arbitration in which it would be automatically placed in 
the dock; in compensation, the sentence should lay down clearly a 
point of law which could be of use to Britain later. The grounds for 
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the decision would consequently have to be explained, something 
that sovereigns were usually too proud to do; it would also have to 
associate itself adequately with the international community, so that 
the precedent would have as much force as possible. For Britain, it 
was not only a question of conciliating America at a troubled time, 
but of removing a dangerous precedent. 


Yesterday and tomorrow 


For, during the Civil War, the roles of neutrals and belligerents 
had been to a certain extent reversed. The conventional wisdom in 
the 19th century, which has only recently become outdated, held 
that, as important conflicts were confined to Europe, it was in 
Britain’s interest to maintain the European balance—in the event, 
by using the weapon of a sea blockade. The United States, following 
this doctrine, would keep aloof, but its interests as a great neutral 
maritime power risked coming into conflict with Britain’s. What 
would happen to British naval supremacy in a future war if the 
United States, following the Alabama example, were to start build- 
ing armored warships for Germany or Russia? Such was the ques- 
tion that could be posed at that period. 

The British negotiators of the Treaty of Washington agreed to let 
the conduct of their public authorities in the Alabama affair be 
judged not according to the British laws then in force (which would 
probably have exonerated them), nor according to a law of nations 
subject to interpretation and appeal (which made the decision 
unpredictable), but by arbitrators working to strict rules laid down 
in the articles of the same treaty. 


The rules of the game 


; To settle the Alabama affair, the negotiators of the Treaty 
of Washington hit on a subtle formula. It was envisaged that the 
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arbitration tribunal would base its decision essentially on norms fixed 
in advance by the two parties, Britain and the United States, and toa 
lesser extent on general legal principles compatible with them. It was 
added in the treaty, by way of explanation, that Great Britain would 
not necessarily accept those norms as valid at the time of the events 
at issue, as recognized principles of international law, but, to contri- 
bute to better relations between the two countries and to establish a 
solid precedent for the future, it would agree to the arbitrators judg- 
ing as if the norms had been explicitly recognized by Britain as valid 
at the time. The two parties, moreover, agreed to respect those prin- 
ciples themselves in future, and to bring them to the notice of other 
powers and invite those countries to subscribe to them. 

Hence the partially diplomatic character which invested the 
Geneva arbitration. Perhaps it was for that reason that a proposal, 
extremely novel for that epoch, made by the famous Swiss jurist 
Bluntschli, was not accepted. This gifted man suggested that the 
competent authorities of various civilized countries should establish 
a permanent list of jurors, chosen from among the leading specialists 
in international law, who would be called on to pronounce on each 
case. The formula chosen for the Alabama was halfway between 
Bluntschli’s novel idea and the old system involving arbitration by a 
sovereign. 


Why Geneva? 


Why was Geneva chosen as the venue for this important arbitra- 
tion ? We should not delve too deep for the explanation, or seek flat- 
tering reasons. At the time of the Treaty of Washington, Europe was 
disturbed by a serious armed conflict, and no one knew where it 
might lead. Switzerland offered a suitable haven for an international 
meeting, and Geneva was chosen basically because it was then the 
biggest city in Switzerland, with the best international communica- 
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tions. This choice naturally enhanced the city’s reputation abroad, 
but it was based more on the nature of Switzerland than on the inter- 
national character of Geneva. 


The arbitrators 


As for the arbitrators, the Treaty of Washington provided for 
five: three neutrals and two representatives of the parties, nomi- 
nated as follows: one by the president of the United States, one by 
the queen of England, one by the king of Italy, one by the president 
of the Swiss Confederation and one by the emperor of Brazil. The 
designation of a Swiss arbitrator was an obligation of courtesy 
toward the host country. The choice of the various neutrals was cal- 
culated; to the extent that national preferences could influence the 
feelings of the judges, they should be compensated for. Republican 
Switzerland sympathized with the great republic across the Atlantic, 
while the Brazilian empire seemeed more likely to understand the 
point of view of the United Kingdom. As for Italy, it seems to have 
been designated as a sort of super-arbiter. 

The heads of state chose political personalities with an excellent 
legal background, though not necessarily intellectuals. 

The president of the United States sent to Geneva the diplomat 
Charles Francis Adams, he who had been posted to London during 
the Civil War. He knew all the background, for he now found himself 
appointed to judge a case which he had previously had to make 
against Great Britain. He was also an eminent personality, a member 
of one of those dynasties of statesmen that America from time to 
time produces. He was the son of John Quincy Adams, sixth presi- 
dent of the United States, and grandson of John Adams, who suc- 
ceeded George Washington in the White House. A leader of the 
antislavery movement, Adams was an unsuccessful candidate for 
the vice-presidency in 1848. In the summer of 1872, from Geneva 
where he was sitting as an arbitrator, he agreed to be a candidate for 
the presidential nomination, but was not in fact nominated. 
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The president of the Swiss Confederation named Jacob 
Staempfli, then director of the National Bank. Originally, a Bernese 
representative in the lower house of the Swiss parliament, the 
National Council, and a member of the Federal Court of Justice, he 
was elected in 1854 a member of the Swiss cabinet (Federal Counse- 
lor). President of the Swiss Confederation in 1856, 1859 and 1862, he 
had been justice and police minister, finance minister, and army 
minister. During the Civil War he was one of the leaders of national 
support for the Northern cause. Although he was the youngest mem- 
ber of the arbitration tribunal, he played an outstanding role on it by 
his strength of personality and his knowledge of the subject-matter. 
Before coming to the Geneva deliberations, Staempfli shut himself 
up in a mountain chalet with the documents of the case and emerged 
with notes and a plan which would be guidelines for the tribunal. 
There is no doubt that the Swiss Staempfli had a very strict view of 
neutrality ; on the other hand, the Civil War could not fail to awaken 
in him painful members of the war of the Sonderbund.' Hence his 
relative severity toward Britain on the Alabama question, which at 
times involved him in conflict with the British judge. 

Her Britannic Majesty sent to Geneva her lord chief justice 
—that is, the senior judge of the kingdom—Alexander Cockburn. 
Paradoxically, this arbitrator, the sole professional judge on the tri- 
bunal, would behave as an ardent advocate of the British cause and 
at times appear “more Catholic than the pope.” 

The Brazilian arbitrator was a diplomat serving in Paris, Marcos 
Antonio D’Araujao, Baron d’Itajuba. He began his career as profes- 
sor of law at Pernambuco University, and later served his country 
as consul-general at Hamburg, then minister-plenipotentiary at 
Hanover, Copenhagen, Berlin, and finally Paris. He kept a low pro- 
file in Geneva. 

_ Count Sclopis presided over the tribunal. He merited the honor 
i several respects: he was the senior of the arbitrators and the most 


1 s oe ‘ 
a A brief civil war in 1847 when the Catholic cantons of central Switzerland 
€d to secede from the Swiss Confederation. 
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distinguished for legal learning; moreover, the Treaty of Washington 
had nominated his country before the two other neutrals. Count 
Sclopis held the balance at Geneva; on points where Britain’s 
responsibility was not entirely clear, it was he who decided the 
matter. 

The Geneva Tribunal provided itself with a secretary; 
Alexandre Favrot, of Porrentruy, professor of languages in Bern, 
whom Staempfli recruited. There was no interpreter. True, the Ita- 
lian Sclopis and his Swiss-German, Brazilian, British and American 
colleagues could converse together in French, which they all spoke, 
Unfortunately, the neutrals were not familiar with the language of 
Shakespeare, used in various verbal presentations. The British repre- 
sentative had the idea at one time to use this fact to justify a demand 
for the replacement of Sclopis, Staempfli and D’Araujao. In the 
event, the language difficulty was not too serious, as the bulk of the 
procedure was handled by the presentation of written memoranda, 
drawn up in English and translated into French by the appellants. 
More serious, however, was the fact that the neutrals were not parti- 
cularly familiar with the Anglo-Saxon legal system. 

The two parties in dispute were officially represented in Geneva 
by “agents.” Lord Tenterden, under-secretary of state at the Foreign 
Office, fulfilled that role for the United Kingdom; Bancroft Davis, 
deputy secretary of state, was his American opposite number.' Both 
had taken part in the negotiations for the Treaty of Washington 
which had fixed the modalities of the Geneva arbitration. 

From the banks of Lake Geneva, the “agents” remained in close 
touch with their respective governments. 

The Treaty of Washington had not expressly provided for the 
presence of counselors—that is, jurists responsible for procedure. 
The need for them was considered self-evident. They were recruited 
among the leaders of their profession. For America: Caleb Cushing 
and W. M. Evarts—chosen both for their qualifications and for their 
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links with New York business interests which had the most to gai 
from financial compensation—and M. R. Waite of Ohio. At the time 
of the arbitration, the United States was in a pre-election period. The 
peace-loving President Grant, who had agreed to seek a legal settles 
ment of the thorny problem of the Alabama, had in them and 
C.F. Adams some useful spokesmen in the event of the affair becom 
ing the subject of partisan polemics. 

Britain chose for its counselors two semi-public personalities: Sir 
Roundell Palmer, a crown legal adviser, and Professor Montague 
Bernard of Oxford. 


The American case 


The Treaty of Washington envisaged that the parties would pre 
sent their arguments simultaneously, in two stages. They would first 
have to submit on the same day a “case” explaining their point o 
view, with another one to follow four months later. This was a handi 
cap for the British counselors, obliged to prepare their defense 
without knowing the Americans’ line of attack. 

This attack was conducted with unexpected verve and accura 
under the leadership of the agent, Bancroft Davis, who was closel 
involved in the elaboration of the American memorandum and effi 
ciently guided his country’s strategy in this judicial battle. Severa 
international-law experts were called in as reinforcements to give 
their advice on the draft memorandum before the procedure was 
officially opened. The precaution was taken of having the American 
arguments translated into French, as well as some of the supporting 
evidence. A Spanish translation was also made. The American agen! 
event went to Rome to try to produce an Italian version in time 
With a strong sense of public relations, he had printed in Leipzig 
English and French editions of the American case, in pocket forma 
and provided with a detailed index. Once the originals had beet 
officially lodged with the tribunal and the other party, copies were 
widely distributed, to gain sympathy for the American case among 
the public and in legal circles. 


28 


em very little time in which to refute the charges levelled against 
Co) icials of their country. Moreover, the charges were both more 
extensive and more aggressive in tone than had been anticipated. 


had 


a 
Releeraroe Davis Papers, quoted by A. Nevins: “Hamilton Fish: The Inner 


They even went as far as to bribe newspapers in Germany and 
France.’ 

On December 13, 1871, the agents Davis and Tenterden left Paris 
together, accompanied by the arbitrators Cockburn and Adams and 
carrying in their briefcases their respective memorandums. En route, 
they settled by common accord some preliminary points of the arbi- 
tration. On December 15 they paid a courtesy call on the govern- 
ment of the Republic and Canton of Geneva, which placed at their 
disposal one of the conference rooms of the Town Hall—the one that 
had already been used for the Geneva International Red Cross Con- 
vention and which bears to this day the name of “Alabama Room”. 

After the customary formalities and the submission of the cases 
to the arbitrators and the “agents”, the tribunal adjourned until 
June 15. Meanwhile, on April 15, the counter-cases had to be 
exchanged in the presence of secretary Favrot. 


British reactions 


The British agents and counselors returned to London to study 
the accusations and hastily prepare their defense, while the Ameri- 
cans chose Paris as their base, as Geneva did not have adequate 
resources for so considerable a juridical effort. They conferred with 
the new American minister in London and with the consul at Liver- 
pool, who was a eye-witness of the affair. But, on the whole, their 
counter-arguments did not have much new to add. 

On the other hand, the British counselors hada tough task. They 


In fact, when its contents were known, the American memorial 
the effect of a bombshell in England ; leading newspapers such 
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as “The Times,” “Daily Telegraph” and “Manchester Guardian” 
raised an outcry. The American claims were enormous. Besides seek- 
ing damages for what the Alabama, Florida and other Confederate 
vessels coming from England had done directly, the American 
memorandum demanded compensation for all the indirect damage 
sustained. That is, aside from the effective losses (American mer- 
chant ships and goods, or cargoes under the American flag, sunk at 
sea), the bill presented included all the expenses having an indirect, 
cause-and-effect relationship with the Alabama and her sisters: the 
cost of sending American warships in their pursuit; loss of business 
through the transfer to neutral flags of part of the American mer- 
chant marine; the rise in the insurance premiums paid by ships flying 
the Stars and Stripes; and losses caused by the prolongation of the 
Civil War. It all added up to an enormous amount, on which it was 
difficult to put an exact figure. Into the bargin, interest at 7 percent 
was demanded of the British on the sum to be paid, already out- 
standing for nine years. 

The question of indirect damages had been left vague by 
the negotiators of the Treaty of Washington; they had followed 
the classic procedure of diplomats anxious to arrive at a compro- 
mise despite the existence of a fundamental point of disagreement. 
The Americans were therefore free to think that indirect claims 
were not excluded from the arbitration, and the British, that they 
were. 

One of the British counselors, Sir Roundell Palmer, wrote on 
January 10, 1871, to the foreign secretary, Lord Granville: “...no one 
here would have agreed to submit such demands to arbitration, put 
forward on such a basis, if they had known beforehand what was in 
the memorandum. That claims on this country which could amount 
to several hundred million pounds sterling... could be submitted to 
the decision of Swiss, Brazilian and Italian jurists—if one can call 
them jurists—is already sufficient reason for disquiet... I consider 
this memorandum as an attempt to free this litigation from the limits 
imposed by the Treaty of Washington, and to make enormous and 
intolerable claims based on the extension of those limits.” 
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The minister-plenipotentiary in London, General Schenck, 
cabled to Secretary of State Fish: “The London papers are all calling 
on the United States to withdraw its claims for indirect damages, as 
not being included in the treaty. The government is alarmed. I have 
done all I can to prevent the government from saying or doing any- 
thing precipitate or grave.” The American administration was not in 
a conciliatory mood. The next day, February 3, Fish sent his minister 
in London the following instructions: “Not a fraction of the claims 
presented must be withdrawn. The (American) counselor will pre- 
sent the arguments as prepared, at least unless it is demonstrated to 
this government that there is reason to change something in them.” 

The Queen’s Speech to Parliament on February 6 announced 
that “the United States has put forward (in Geneva) claims which, 
according to Her Majesty’s government, were not within the arbitra- 
tors competence; a friendly note to this effect has been addressed to 
the government of the United States.” 


New negotiations 


The Foreign Office had in effect entered into conversations with 
the State Department from February 3, 1872. Some weeks later, a 
deal was suggested by Lord Granville: Britain would no longer 
demand the withdrawal of the American memorandum, provided 
the United States agent informed the arbitrators in Geneva that his 
country would claim nothing for indirect damages. Secretary of 
State Fish refused. The British position became increasingly uncom- 
fortable; the Gladstone cabinet was attacked by the opposition and 
the press which reproached it with running the risk of having even- 
tually to pay, after a peaceful arbitration, a sum perhaps even higher 
than the five billion gold francs which Bismarck extracted from 
France as a war indemnity. But what would happen in Geneva if 
both parties persisted in their disagreement ? Who was legally com- 
petent to decide the question of whether the Geneva tribunal was 
competent in the matter? According to the United States, it was up 
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to the arbitrators to examine the British preliminary objections and 
decide if indirect damages were within their competence or not. But 
Britain would not hear of this, because it was not at all disposed to 
assume such obligations, even if there was little prospect of the 
Geneva tribunal’s agreeing with the American theses. 


The situation heats up 


Faced with the prospect of serious tension as a result of this dif- 
ference, the two protagonists sounded out international public 
opinion. The British government felt its position strengthened by the 
fact that the European crisis caused by the Franco-German conflict 
was subsiding. The Americans, for their part, studied the press of the 
great powers, and came to the conclusion that European public 
opinion dreaded a rupture between Great Britain and the United 
States, upsetting the European financial market which needed calm 
to keep to the timetable for the war indemnity that France had to pay 
Germany. 

On the date fixed for the exchange of the counter-cases, April 15, 
1872, the negotiations the two countries had opened to define the 
exact scope of the Treaty of Washington were still going on. All the 
same, Great Britain presented its defense, accompanied by a note 
from the British agent indicating that his country did not recognize 
indirect claims as included in the act of arbitration. In this way, it 
avoided prematurely repudiating its engagements and kept an 
escape hatch open. 

Tension mounted a further degree. On April 22 Russell 
announced in the House of Lords that he intended to present a 
motion praying Her Majesty to command Britain to withdraw from 
the Geneva procedure until the Americans abandoned their indirect 
claims. The cabinet found itself in a very uncomfortable position, for, 
although the negotiations with the United States had made some 
progress, agreement had not yet been found; and on June 15, the tri- 
bunal should normally resume its work. Why were there so many 
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difficulties? In that pre-election period, the American administra- 
tion could not or would not unilaterally give up its maximum 
demands, or openly reverse itself, for fear of losing face. There 
remained, certainly, the possibility of modifying the Treaty of 
Washington. The United States was prepared to have included in it 
an additional article stipulating that a state was not responsible for 
the indirect or implied consequences arising from an accidental or 
unintentional violation of the obligations of neutrality. Voluntarily 
renouncing the pursuit of a doubtful claim to a possible indemnity, it 
would thus obtain in exchange the assurance that ina new European 
war in which it would probably remain on the sidelines, its responsi- 
bilities as a neutral would be legally limited. The position of the 
British was the opposite. They refused to submit to an arbitration 
involving financial risks which they rejected in advance; no more 
did they want an agreement including the unequivocal suppression 
of the indirect claims. It was in America’s interest to have everything 
clear; the United Kingdom, on the contrary, wanted to be comple- 

tely reassured on the extent of the risks it was running in Geneva 

but without diminishing the theoretical obligations of neutrals for 
the future. 


Suspense 


By mid-June, the situation was tenser than ever. The interna- 
tional press turned the spotlight on Geneva, and so did the diploma- 
tic world. Of course, what whetted the appetite of the big dailies was 
the prospect of a sensational scandal, Britain’s unilateral repudiation 
of the arbitration, rather than progress toward a peaceful solution of 
the dispute. The “New York Herald” sent to Geneva the head of its 
foreign bureau and a special correspondent, as well as a noted occa- 
sional contributor—a strong team for that epoch. The “New York 
Tribune” and the “Boston Daily Advertiser” also sent special corre- 
spondents, as did the British “Times” of London, the “Daily Tele- 
graph,” and the “Manchester Guardian.” 
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At noon on June 15, fifteen journalists were kicking their heels in 
the court of the Town Hall of Geneva, speculating on what would 
happen toward 2 p.m. within the tribunal. Comparing notes, they 
found they were all equally ignorant. Only one thing was certain: All 
of the judges, including the British, were present in Geneva. For the 
rest, there were only unconfirmed rumors. 

In London, the cabinet was extremely nervous. Evidently, it was 
better informed than the generality of mankind; the United States 
legation had indicated that the American arbitrator was undertak- 
ing a secret demarche among his colleagues in Geneva to remove 
the obstacle. Nevertheless, the outcome of the preliminary difficulty 
was awaited anxiously. The atmosphere prevailing among members 
of the government is known to us thanks to a diary kept by one of 
them, W. E. Forster. At midday the cabinet met, waiting for news 
from Geneva. The whole afternoon, they waited impatiently for a 
telegram from Geneva; there was nothing, except for a cable sent by 
the British agent at 11:30 a.m., before the session, which had taken 
nearly four hours to arrive. “We had exhausted every subject of con- 
versation,” Forster related, “and we looked at each other without 
saying a word.” They then started to play chess. After three games, 
there was still no telegram from Geneva with some real news. After 
dinner, someone was sent to inquire at the American legation; there, 
too, all that had been received was an unimportant telegram. 


The session of June 15 


As can be seen, the confusion was total. Meantime, what was 
going on behind the closed doors of the conference room, strictly 
guarded by an usher in a red-and-yellow cloak? 

When the session opened, the agent Davis rose and handed to 
each arbitrator the printed text of the American final argument, 
accompanied by a French translation for the benefit of the neutrals. 
“All eyes then turned toward Lord Tenterden,” related an eye-wit- 
ness in his memoirs.! 


' Hackett, “Reminiscences of the Geneva Tribunal”. 
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Normally, he should have presented in the same way the British 
argument. In fact, he did no more than hand in a note, expressing 
regret that the differences that had arisen between the two govern- 
ments had not yet been resolved, and asking for an adjournment of 
the tribunal to enable the conclusion and ratification by the two 
countries of a protocol filling in some gaps in the Treaty of Washing- 
ton. Questioned by the chairman, Tenterden said he envisaged an 
eight-month recess. His American opposite number Bancroft Davis 
then obtained a 48-hour recess to confer by telegraph with Washing- 
ton before pronouncing on the British demand. 


Adjournment ? 


This respite was used for secret conferences among arbitrator 
Adams and the American agent and counselors, as well as for unoffi- 
cial talks with the British. What the Americans were now proposing, 
in fact, was to have the indirect claims judged and dismissed by the 
tribunal at the very start. Soundings taken by Adams among the 
other arbitrators had paved the way for this. In short, what was need- 
ed in the American view was to judge the indirect claims immedia- 
tely to clear the ground for the arbitration. The British, however, 
maintained their point of view: indirect claims were not within the 
tribunal’s competence, and consequently it could not discuss them, 
even though the result might be a foregone conclusion in favor of the 
British thesis. A subtle compromise was eventually found: the jud- 
ges would reject out of court the indirect claims; each party would 
then act as if its own view had prevailed. The handing down of this 
extra-judicial decision nevertheless posed some problems and 
necessitated the shuttling of scribbled notes among the various 
representatives of the parties, the judges, attorneys and agents. 
Chairman Sclopis was then let into the secret. The right formula had 
been found. At the opening of the official session on the 17th, the 
American agent said he had not yet received “definite instructions” 
from his government “touching the demand of Lord Tenterden for 
an adjournment of the tribunal,” and obtained a new recess of 
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48 hours. The arbitrators made good use of the next day, June 18, to 
make an out-of-court ruling on the question, according to the sce- 
nario prepared behind the scenes the day before. But there still 
remained a technical point to settle: In what form was the tribunal 
going to announce its “extra-judicial decision”? A private verdict 
would not satisfy the Americans; a solemn declaration would be 
incompatible with the British position. 


Getting out of an impasse 


The solution found was as follows: When the official session 
resumed on June 19, Lord Tenterden repeated his request for an 
adjournment. Whereupon Count Sclopis, as chairman of the tribu- 
nal, said that before pronouncing on the request, he would like to 
convey to the two interested parties the unanimous opinion of the 
arbitrators after examining the indirect claims made by the United 
States. It was of course no surprise to the agents and counselors to 
learn that the judges, individually and as a body, had concluded 
that, “according to the principles of international law,” the Ameri- 
can indirect claims “do not represent a sufficient basis for a judg- 
ment on compensation or a calculation of indemnities between 
nations and that, following those same principles, they should be 
excluded from consideration by the tribunal in its judgment, 
although there was no disagreement on the part of the two govern- 
ments as to the competence of the tribunal.” As an additional pre- 
caution, it was stated that, in so doing, the arbitrators did not intend 
“to give, explicitly or implicitly, any advice on the point at issue 
between the two governments as to the interpretation or the effect of 
the Treaty” of Washington. There was no danger of controversy, for 
the decision had been arranged in secret by the interested parties 
themselves, and the agents had, in addition, reserved for their 
respective governments the option of unilaterally interpreting this 
statement in the sense that suited them. The British, who harbored 
some doubts about their adversaries’ good faith since the presenta- 
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tion— unjustified, in their doeasd indirect claims, were thus 
e ainst possible surprises. 
ba DO spect for an adjournment was still on the 
agenda, and chairman Sclopis, having disposed of the diversion : 
indirect claims, suspended the session for a week. When it pene 
on June 25, the American agent read a statement saying that the 
government of the United States considered the eaireaere ihe + 
settled. There ensued a fresh suspension of 48 hours toa - — 
mula of British acceptance to be negotiated behind the scenes. - 
elaborated by Tenterden in collaboration with the British oe wr 
and arbitrator, and revised to take account of a few sockeye: . = 
tions. At last, on June 27, Tenterden read the note pane tha 
Majesty’s government duly noted the statement ma - two an 
before by the agent of the United States, and with sep é 
request for an adjournment. He proceeded right away re . c iP 
again the British plea. The obstacle had been surmounte at last. 
both countries, there was a general sigh of relief. 


The procedure 


The work of the tribunal then began in earnest, marked by eer 
little incidents. The first occurred in regard to the sie 
which had just been entered. Its authors appeared to consider : = 
full enough. This was understandable, as up till the last rian: ey 
had bargained for a setback or a long suspension of the proce 008 
Roundell Palmer therefore asked to be allowed to abit ie e 
mentary arguments on some points; he had previously aske in wns 
for the American counselor to join in his application, offering : e 
him have the last word in addressing the judges. Chairman it ioe 
replied that it was not for litigants to take such an initiative. = 
burn then hastened to his compatriots’ defense by proposing “ : e 
June 28 session that the counselors of both parties be aske | “i 
explanations on the legal obligations of neutrals. The tribunal pene 
ed this. Later on, at the July 16 session, the chief justice suggeste 
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the counselors be asked to make a brief final expose, but his col- 
leagues refused to follow his lead. 


A rather discourteous judge 


As the investigation neared its end, Cockburn vented his feelings 
in a confidential letter to the chief of the Foreign Office. “Things 
have gone badly for us here,” he told Lord Granville. “I foresaw this 
from the first session in July. We could not have a worse person than 
Staempfli—or after him, the chairman (Sclopis). The former is a 
fanatical republican who detests monarchical governments and 
ministries including men of high degree; he is as ignorant as an ass 
and as stubborn as a mule. The second, smooth and wanting above 
all to hand down a verdict which will have a striking effect in the 
world and to make speeches on civilization, humanity, etc., etc.—in 
short, a master of flowery language. Baron D’Itajuba is a much bet- 
ter specimen, but not well-enough informed and very indolent, and 
because of this latter fault, inclined to dwell on some salient point 
without getting to the bottom of the matter, and with the additional 
fault that he sticks to an opinion with extreme tenacity once he has 
formed one.” But the foreign secretary knew whom he was dealing 
with in his chief justice. “What is the matter with your arbitrator?” 
the British government’s agent had written to him a few weeks ear- 
lier. “He is behaving like a madman. Last week he insulted us all in 
turn, and today he insulted us again, all together. Does he want to 
break the treaty ? The result (of his behavior) has been very harmful 
to our cause so far.” 


Staempfli’s program 


On July 16 the arbitration entered its crucial phase. The tribunal 
adopted a work program elaborated by Staempfli, the one which he 
said he had personally followed in the examination of the litigation 
and which had enabled him, he maintained, to arrive by now at a 
provisional opinion on all the points to be decided. In the Swiss arbi- 
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trator’s opinion, the problems should be taken one by one. What 
were the main questions? What were the general legal principles 
applicable to them? It would then be seen whether an indemnity 
was admissible. Thus, the facts relating to each ship should be consi- 
dered, one after the other; the considerations admitted would be 
indicated, and a judgment could be pronounced, case by case. 
Cockburn, on the other hand, wanted a more theoretical approach. 
According to him, one would have to begin by identifying the gen- 
eral principles of the law of nations regarding the obligations of 
neutrals, and then pass on to the application of those principles to the 
facts of the case. The latter method seemed too lengthy to his col- 
leagues, who wanted to arrive at a result without delay. 

Following the guidelines of Staempflis memorandum, a start 
was made July 17 with the Florida. The Swiss arbitrator was the first 
to formulate his provisional judgment; according to him, Britain 
had not in the event shown “due diligence” in preserving its neu- 
trality. Cockburn then spoke. A letter from the American agent to his 
government said he had “a red face and tears in his eyes” as he vehe- 
mently rejected the charges made against his country. A few days 
later, Adams, d’Itajuba and Sclopis gave their opinions, similar to 
that of Staempfli. , 

The case of the Florida disposed of, it was decided to pass on to 
the Alabama. Cockburn again contested the working method em- 
ployed, and urged his colleagues to examine the legal principles 
before determining the facts. At the July 25 session, d’Itajuba asso- 
ciated himself with Cockburn in asking for the counselors to be 
heard, to elucidate some legal points. Each arbitrator then read 
his provisional opinion, in alphabetical order. Adams, Cockburn, 
@Itajuba, Sclopis and Staempfli declared Britain guilty of negli- 
gence in its conduct over the Alabama. 

There remained a few similar cases to be decided. By three votes 
to two (Cockburn and Itajuba), Britain’s responsibility was admit- 
ted for the Shenandoah, an English merchant ship purchased by the 
Confederates toward the end of the war and transformed into a crui- 
ser. British sailors had been recruited during a port call at Melbourne 
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without the authorities taking action to implement their Foreign 
Enlistment Act. On the other hand, Britain was unanimously excul- 
pated for the other ships incriminated: Georgia, Sumter, Nashville, 
Tallahassee, Chickamauga, Sallie, J. Davis, M. Boston and V. H. Jay (the 
last four for want of proofs).' 


The sentence 


As regards the indemnity, the Treaty of Washington left up to the 
arbitrators the choice between adjudicating a global sum or refer- 
ring the matter to a mixed Anglo-American commission. The former 
solution was chosen, which had the advantage of ending the affair 
once and for all. 

According to American accountancy experts, the depredations 
committed by the Alabama, the Florida, the Shenandoah and their 
auxiliaries amounted to 13,437,143 dollars. The British government 
sent two experts to Geneva, who contested each item of the account, 
and only admitted a total of 7,074,715 dollars. 

It was clear that the tribunal could not carry out a veritable 
audit on the whole body of evidence. It dismissed some elements of 
the American bill as duplication; others were deleted as unjustified 
in law or equity. For the rest, it simply split the difference between 
the American claims and the British admissions. The figure the tri- 
bunal arrived at was 15,500,000 dollars, including some 5 million 
dollars of interest, fixed at 6 percent and calculated on the period 
from January 1, 1864, to September 15, 1873. 


' The Alabama and the Florida had provided themselves with tenders—mer- 
chantmen they had captured on the high seas and transformed into their satellites; 
Britain was held responsible for their depredations as well. 


The last session of the arbitration tribunal b 


In the foreground: the counselors, Messrs. Tenterden, Palmer and Bernard. Background: (left 
to right) Waite, Evarts, Cushing and Davis; the arbitration tribunal: Messrs. Adams, 
Staempfli, chairman Sclopis (standing), d’Itajuba, and Cockburn (about to take his abrupt 
departure). 
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Having fixed the total of the reparations, the tribunal drew up 
the text of the sentence. It was written in French and translated into 
English by Cockburn and Adams, their version constituting the offi- 
cial text. 

The tribunal gave itself a week’s leave; it decision was not to be 
divulged before the closing session. 

On the evening of September 7—the day of the final session 
behind closed doors—the government of the Republic and Canton 
of Geneva gave a gala dinner for the members of the tribunal at the 
Hotel de la Paix. Count Sclopis made a speech which was warmly 
appreciated. Four days later, the Swiss federal authorities in turn 
gave a reception for the tribunal. A special train was sent for the 
various participants in the arbitration and took them to Bern, where 
they were received by the president of the Swiss Confederation. The 
following day, they were taken on an excursion to Interlaken and 
given an official dinner in Bern, attended by the diplomatic corps. 


The closing session 


On September 14, the day envisaged for the reading of the sen- 
tence, journalists at last obtained permission, thanks to Sclopis, to 
attend the final session. The Geneva government was present, as 
well as a number of other guests. 

As usual, the proceedings began with the reading of the minutes 
of the last session. Then Secretary Favrot read the sentence, in 
English. There remained the formality of the judges’ signing it. To 
everyone’s surprise, Cockburn refused to sign the documents and 
said the papers he held in his hand contained his dissenting opinion. 
Handing Favrot some voluminous paperwork, he said he would like 
it to appear as an appendix to the minutes. No one knew anything 
about this beforehand, but Sclopis acceded to the request without 
objection. 

The British arbitrator’s dissenting opinion took up two hundred 
and fifty large printed pages. It shocked contemporary opinion by its 
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aggressive style, although the turbulent Cockburn had toned it 
down at the request of the British foreign secretary. In fact, Granville 
had written him, August 21: 


“My dear Cockburn, 


“T have read with much admiration what you have commu- 
nicated to me of your judgment. It is written with a clarity of 
which you are almost the sole master. It is as interesting to read 
and easy to understand as a novel. 

“However, I regret that in your introduction you have seen 
fit to attack the treaty, the negotiations and the government... 

“As you have never liked this treaty, it was natural that the 
idea of blaming it should have entered your head. But the treaty 
has been accepted by the country; and the nation and the 
government were very pleased to see it saved the other day... 
Your judgment will be an extremely important state paper, read 
all over the world by the most competent persons. I do not think 
it would be suitable that a representative of England should 
throw mud at his government and its diplomatic representatives. 
And I do not see what public affairs would gain, nor what would 
be the use of your admirable argumentation.” 


After the chief justice had handed in his dissident opinion, chair- 
man Sclopis made the closing speech. Artillery salvoes fired at La 
Treille, and the unfurling of the Geneva, Swiss, American and British 
flags, marked the end of the ceremony. 


Reactions 


How was the decision of the Geneva tribunal received by the 
principal interested parties? 
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The United States was understandably satisfied with its 
“victory,”' and not only because of the payment received; it was also 
a matter of prestige. General Grant even made the favorable result 
of the arbitration one of the themes of his election campaign. 

In Britain, no one put out any flags; and at the next general elec- 
tion, the Liberals lost their majority, a defeat partly attributable to 
the loss of face inflicted on the leading world power by the Geneva 
decision. As Fitzmaurice wrote in his remarkable biography of Gran- 
ville: “A proud nation, still very much imbued with the traditions of 
Palmerston’s time and in which some influential elements of society 
were still animated by a lively and unreasonable hostility towards 
the United States, had agreed... to be taken before an international 
tribunal without precedent in the history of nations, and that, in cir- 
cumstances making for a sentence that, at least on essentials, was 
bound to be unfavorable to it... The Treaty of Washington and the 
Geneva arbitration ought, in reality, to be added to the list of cases in 
which governments showed themselves wiser than the nations they 
governed.” 

However, on September 13, 1872, the semi-official “Times” had 
prepared its readers to accept the sentence by showing that the 
country was not a loser in the long term: Whatever the amount of 
the indemnity to pay, Britain could only stand to gain by paying up; 
in the event of war, it could invoke against the others the new code 
which had been applied to it. 

A letter from Tenterden to Granville on September 8, 1872, that 
is, at the moment when the British agent had just learned the tribu- 
nal’s decision, is worth quoting liberally for it throws an interesting 
light on several points. “The fact is,” he wrote to the foreign secre- 
tary, “that, from the moment we accepted the arbitration (and, as 


' Further increased by the fact that the arbitration of the German emperor on 
the question of the American-Canadian maritime frontier (Isle and San Juan) was 
entirely in the United States’ favor. On the other hand, two Anglo-American mixed 
commissions, set up under the Treaty of Washington, adjudicated: a) an indemnity 
of nearly two million dollars to Her Majesty’s subjects for losses incurred in America 
during the Civil War; b) compensation of five and a half million dollars for the Cana- 
dian ching rights ceded to the United States. 
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PUNCH, OR THE LONDON CHARIVARL—Szprampza 28, 1872. 
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THE LOVING CUP. 


“IN THIS WE BURY ALL UNKINDNESS ! ”—Shakspeare, 


you know, I think that it wasn’t a good policy to follow), we have 
accepted thereby to submit ourselves to a form of judgment which 
is, on questions of international law, very different from our own. We 
have based ourselves on the precedents and the jurisprudence of 
English and American courts. To a stranger, our legal procedure 
would appear complicated. 

“In an affair like this, it is difficult to say if the foreign point of 
view is correct or not. To someone like myself, who has been at the 
heart of the dispute, it seems for the moment that it was completely 
erroneous. We are unable to understand this manner of looking at 
the case, which seems to us superficial and ill-informed. The for- 
eigner, moreover, is no more able to understand our own manner of 
looking at things; it seems to him illogical and contrary to the Code 
Napoleon (which is the authority on the Continent for juridical 
questions). 

“Tn the present case, the fact of having had recourse to a tribunal 
whose members drew their opinions from a source different from the 
one we are accustomed to respect, will perhaps prove to be a good 
thing. 

“From the personal point of view, we have found the arbitrators 
rather nondescript, and the fact that persons not knowing English 
had been chosen has naturally created great difficulties. But, consi- 
dering the procedure calmly in retrospect, now that it is over, I ven- 
ture to think that there are immense advantages in the tribunal’s 
being composed of a certain number of well-known persons with a 
proper sense of responsibility. Thus, they neutralized each other. If a 
sovereign had been chosen, he would in his turn have nominated 
someone to study the case in his stead; and who is to say that it 
would not have been some so-called jurist, like that Spaniard Colos 
who, in the second volume of his “History of International Law” 
which has just appeared, after a long chapter on the Alabama claims, 
arrives at an opinion almost identical to that of the arbitrators? 

“T confess, for my part, that I at no time expected to win on the 
Alabama, [had my doubts as to the Florida... and fears on the subject 
of the Shenandoah. But, once admitted that we were going to lose the 
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case, the indemnity is certainly moderate. If it had not been for my 
Brazilian friend, it would have been increased by at least a million 
and a half pounds sterling (that is, more than 50 percent)... 

“We should not consider (this arbitration) as a setback because 
protests have been raised (if indeed they have) against the fact that 
we have had to pay something...” 


Historical significance 


The minor incidents which marked this first major arbitration, 
the sometimes bitter verdicts of the interested parties, and the reser- 
vations of governments should not cause us to overlook the essen- 
tials. An affair which sets the sensitivity of one great power against 
the rancor of another, where the material interests at stake were con- 
siderable and for which the procedure had not yet been well estab- 
lished, was settled in a manner in the end satisfactory as much for 
the parties as for juridical doctrine. There is no need to plunge into 
myth to recognize this—to act as if the judges had sat on Mount 
Olympus. 

Contemporary opinion was impressed by the dramatic success 
of this arbitration, especially as at first it had seemed doomed to fai- 
lure.' To some pacifist circles, it seemed that a panacea had been 
found, and the seeds of conflict that the German annexation of 
Alsace-Lorraine had sown in Europe were overlooked. Nevertheless, 
warning notes were sounded against excessive enthusiasm. “It 
seems to me,” wrote fro example A. River in the “Bibliothéque 
Universelle et Revue Suisse,” “that the public at large, perhaps fol- 
lowing in this the arbitrators themselves, rather exaggerates the 
significance of this operation of international justice and harbors 
some illusions in the matter... The Geneva arbitration tribunal is 
cried up as if it were a beneficient innovation... Arbitration is pre- 
sented as the rule for the future, destined to topple the old and 


‘Cf. A. Strindberg: “Schweizer Novellen,” pp. 205-208. 
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abominable custom of seeking reparations by force of arms. Great 
Britain and the United States are lauded for not drawing the sword 
and for wanting right to triumph instead of might. I think it is right 
to be skeptical on the point and have a deep distrust of generous 
utopias.” 

Certainly, history has partly justified such skepticism. But to 
stop at that viewpoint would be to look at only one aspect of histori- 
cal reality. 

What, then, was the historic significance of the Geneva arbitra- 
tion? 

To take the local effects first: The fact that this important event 
should happen in Geneva has contributed not a little to fashion the 
city’s image, if one may so put it. At the end of the First World War, 
when the question of where the headquarters of the new League of 
Nations would be was under discussion, the memory of the Alabama 
arbitration was invoked by the city fathers, together with the pre- 
sence of the Red Cross, as the main non-material argument for 
Geneva’s candidature, apart from the practical advantages for the 
purpose that the canton possessed. 

At a higher level, the Treaty of Washington and the Alabama 
arbitration certainly marked a turning point in American-British 
relations. It was then that the principal sources of mutual tension 
between the two countries were eliminated, never to reappear 
seriously; to such an extent that since then the frontier between 
Canada and the United States has no longer been guarded and forti- 
fied. And the fact that during the First World War Britain managed 
to impose a rigorous blockade in the North Sea without making an 
enemy of America was largely due to the 1871-72 arrangement. 

Lastly, the Geneva arbitration was a landmark in the develop- 
ment of international justice. Already in 1871-72, two eminent 
jurists, the Genevan G. Moynier and the American F. Lieber, had the 
idea of a conference among jurisconsults of various countries to 
study how to promote the progress of international law; a lively cor- 
respondence among specialists took place, and, in November 1872, 
Bluntschli suggested founding an academy or institute of interna- 
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tional law. Ghent had the honor of accommodating it, for the leading 
reviews of international law were published there at that time. The 
institute’s first studies were on the arbitration procedure and the 
three rules of maritime law proposed in the Treaty of Washington. 
“It was unanimously decided that Geneva would be the natural 
venue” of that session (1874). “This famous city,” continued the 
report, “is to be recommended not only because of its admirable 
situation, and the exceptionally high position it holds in the history 
of science and human thought, but even more by the recent souvenir 
of the Geneva convention and the Anglo-American arbitration.” 

The success of the Alabama arbitration gave a considerable 
stimulus to other arrangements of similar type. A hundred-odd dif- 
ferences were resolved in the thirty following years. The inclusion 
of an arbitration clause occurred much more frequently in the 
20th century in bilateral or multilateral treaties. Needless to say, an 
International Court of Justice now functions regularly at The 
Hague. 

Nevertheless, the specter of war has not disappeared; by a tragic 
paradox, the development of the law of nations—and especially the 
law of peace—has gone hand in hand with an escalation of the means 
of destroying and subjecting the peoples. 
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A BACKWARD GLANCE OVER THE CENTURY SINCE 
THE ALABAMA ARBITRATION 


by Professor Clive Parry, Professor of international law 
at Cambridge University 
and fellow of Downing College, Cambridge 


It is fashionable today to denigrate the great events of the past. 
Against this background, the Alabama judgment, whose centenary 
falls this year, might be considered unjust or unimportant, or both. 

No one, however, could overlook the fact that two great nations, 
one at the zenith of its imperial power and the other still armed and 
disciplined in the wake of a civil war, should suddenly have recalled 
their incomparable common juridical tradition and referred the 
decision to a tribunal rather than resorting to war. 

It is difficult to admit, even after this lapse of time, that the 
reasons for the judgment were necessarily well-founded, for no one 
in Britain has ever paid much attention to the famous three rules of 
the Treaty of Washington. 


We are sorry, but... 


The tone had already been established in the treaty. Her 
Majesty’s Government, it said, expressed the regret it had felt at the 
news of the flight of the Alabama and other vessels from British ports, 
whatever the circumstances, and the depredations they had com- 
mitted. Although it was admitted that the affair would be judged 
according to the rules, the treaty explained that the said rules could 
in no case be recognized as “the expression of the principles of inter- 
national law in force at the time when the difference occurred.” 
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Perhaps the rules are less unacceptable than this statement 
makes them seem. For all that they basically demanded was that 
states take every care to avoid a ship’s being armed within their juris- 
diction when there was room for suspicion that the said ship could be 
used for hostile purposes against a friendly nation. 

What is less acceptable, on the other hand, is the conclusion of 
the tribunal holding that the amount of diligence required of a neu- 
tral state depended on the risk run by the friendly nation which 
found itself exposed to attack, and not the means that neutral state 
had at its disposal to prevent the arming of hostile expeditions. 


The green light 


However that may be, it is a strange idea to accept that a ship like 
the Alabama could be armed more or less openly in a big port like 
Liverpool. Moreover, as the tribunal noted, after its first escape, the 
ship returned several times to British ports (admittedly distant colo- 
nial ones) and again put to sea without hindrance. 

The reason could have been that British domestic law did not 
allow the government to intervene. This is more likely than the thesis 
according to which the mental faculties of the queen’s attorney- 
general were weakening and that his state of health was concealed 
by Lady Harding, “a better wife than she was a citizen.” 

At any rate, the Alabama was allowed to escape, and the govern- 
ment claimed that in that regard international law was not clear. 
Under these circumstances, the case lent itself admirably to arbitra- 
tion. 

International jurists, especially Anglo-American, often exag- 
gerate the ability of judicial channels to resolve international litiga- 
tion. The verdict of the late George Scelle, that there never was a 
judicial decision “which touches the people” is still true. Arbitra- 
tions, just like judicial settlements, including the Alabama judgment, 
should be considered in their context, and that context isn’t very 
wide. 
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The continuation of a series 


The affair is consequently not so much an unprecedented, mira- 
culous recourse to a tribunal rather than to armed conflict on the 
part of Great Britain and America; it was quite simply the continua- 
tion of a series of arbitrations between the two countries which had 
begun shortly after their separation a century before. 

True, Great Britain was condemned to pay fifteen and a half mil- 
lion dollars to comply with the sentence. Every schoolboy knows 
this, as they say. But before the schoolboys claim to have seen the 
check that was paid, they should find out something about the pro- 
cedure of redeeming overdue American bonds which was the real 
way of liquidating the debt. 

And are the schoolboys aware that in that same decade the 
Halifax Commission awarded Great Britain five and a half million 
dollars against the United States under that same Treaty of 
Washington of May 8, 1871, which justified the Alabama sentence? 

Would the probable loser in either of these proceedings have 
agreed to bow to its jurisdiction if he hadn’t been sure of winning in 
the other? 


A contrast with violence 


The importance of the Alabama judgment lies in the fact that it 
conformed to rather than initiated the Anglo-American custom of 
resorting to arbitration. We are faced here with a phenomenon 
somewhat comparable to that concerning certain writers or states- 
men whose fame chances to be greater abroad than in their own 
country. 

Without a doubt, this arbitration made a considerable impres- 
sion abroad because of the contrast is presented with the methods to 
which the French and Germans had recently resorted to settle their 
differences. 
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It is worth noting with satisfaction that it contribued to the repu- 
tation Geneva justly enjoys of capital of the nations. Needless to add 
that the parties at issue brought to it not only their own legislation 
—that is, the three rules—but also their already ingrained habit of 
presenting a plea. 
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THE SIGNIFICANCE OF THE ALABAMA 
ARBITRATION 


By Francis Stephen Ruddy 
Member of the New York and District of Columbia Bars 
Co-Editor, American International Law Cases 


An eternally recurrent theme in international law, from the 
Treaty of Westphalia to that of Frankfurt, has been the struggle to 
reconcile the political fact of national sovereignty with the political 
ideal of a law among nations. It is true an irony of history that the 
1870’s, which saw Europe largely reject three decades of idealism 
and return to the former political individualism, should also be the 
period which saw the birth of a hope of compromise between the tra- 
ditional ideals and political facts. 

This hope, like the period itself, could be understood in terms of 
realism; in the new era of nationalism, arrangements were needed to 
protect sovereign states from a renewal of the imperialism which had 
characterized the early years of the 19th century. 

However, only a regime built around the collective participation 
of sovereign states would be acceptable to the non-hierarchical state 
of international politics. 

The major events of that time indicated an approach to the new 
political system. On the one hand, the destruction of the Germanic 
confederation, the French disaster at Sedan, the repudiation by 
Russia of its obligations in the Black Sea, and the disappearance of 
the States of the Church suggested a modus vivendi in the context of 
the new system. The tendencies implicit in this manner of tackling 
the problem reached their maturity after 1900, and it is the struggle 
for national supremacy rather than that for national independence 
which has characterized the two major wars of this century. 
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Nevertheless, that same year which saw the Treaty of Frankfurt 
dictate peace after the Franco-German War also saw the Treaty of 
Washington initiate the Alabama arbitration, and offer a different 
fashion of dealing with world order in a new political age. 

The arbitration of the Alabama litigation, whose centenary we 
are celebrating this year, is significant not for having changed the 
course of international relations which it didn’t do, or because the 
arbitration represents the solution for international problems, which 
it doesn’t; not even because it is a symbol of restraint and conces- 
sions in an epoch of aggression and intransigence; but primarily 
because it reaffirmed international law in the language of the system 
of sovereign states which characterizes international relations today. 

What emerges the most from the Alabama arbitration is the reaf- 
firmation of international duties arising from neutrality. The arbitra- 
tion tribunal affirmed what Calvo had characterized thus: “... the 
long-recognized principles on which neutral states had regulated 
their conduct.” 

The obligations of neutrality, as defined by the Treaty of 
Washington and applied in the arbitration, have been admitted for a 
long time, in an almost universal way, as part of The Hague Conven- 
tion of 1907 on neutrality in a maritime war. 

Less evident, perhaps, than the technical rules of neutrality is the 
success obtained by the arbitration when it took action to overcome 
what might be called “procedural defenses” against international 
obligations. 

The British contraventions of the international obligations of 
neutrality, whatever their ultimate motives, happened in conformity 
with British laws. That is to say, the mechanism governing the inter- 
nal administration of British neutrality, the act of 1819 on enlistment 
in foreign forces, granted immunity under British law to the Confe- 
derate agents as long as they conformed to the rather curious for- 
mula laid down in the Alexandra case. Parliament, despite American 
protests about the considerable activity shown in naval construction 
for the Confederates, refused during the Civil War to legislate to 
remedy this situation. 
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This way of behaving by a state provided a procedural defense 
against foreign examination of the correctness of such a proceeding ; 
one might say, immunity against jurisdiction. As Vattel says: 


“It is a matter for every free and sovereign state to judge in 
conscience what its duties require of it, and what it can or can- 
not do with justice. If others undertake to judge it, they attack 
its liberty and injure it in its most precious rights.” 


This does not, however, lead to immunity against force and war. 
“The right... to pursue one’s right by force against whoever... refuses 
it,” as Vattel also acknowledged, turns out to be the approved legal 
remedy of which the injured party disposes. 

The Alabama arbitration and, to a lesser degree, the arbitration 
leading to the Jay Treaty of 1794, provide the means of peacefully 
overcoming this impasse. Great Britain, to its credit, accepted what 
amounted to an adjudication of the positive legal conclusions flow- 
ing implicitly from a proclamation of neutrality. 

In doing so, it enabled the Alabama arbitration not only to reaf- 
firm the principles of international law, but also, while defining the 
responsibilities of the sovereign state, to make them effective. 

That is one very good reason for celebrating the centenary of the 
Alabama arbitration, if only because it enables a peaceful solution to 
be found to problems which otherwise could only be resolved by 
war. And this reason has especial value as this event represents a 
landmark in the history of the development of international respon- 
sibility. 


57 


THE HISTORY OF THE ALABAMA ROOM 


By M. W. Zurbuchen 
Archivist of the State of Geneva 


The site of the Geneva Town Hall wing which includes this room 
was already within the area of the Allobroge “oppidum” that Caesar 
found when he arrived here in April, 58 B.C., and it was likewise 
included in the/Roman ramparts erected around 270-280 A.D., at 
the time of the first incursions of the Alemanni. This wall was suc- 
ceeded, in the same place, by the so-called “bishops’ ramparts,” rein- 
forced in the 14th century, and the southern facade of the present 
building is situated right above these ancient walls. 

Various buildings in turn were erected on the same site. The 
penultimate one, called the Turretin House, was bought by the city 
fathers in 1700 to enable construction of a hall for the Council of the 
Two Hundred. This hall, which today is that of the Grand Council, 
was on the first floor of the building which, since that time, has 
closed the south side of the courtyard of the Town Hall, and the 
mezzanine was devoted to the construction of a large “festival hall” 
flanked on the west side by an “anteroom” and a “serving room”. 

Up to around 1792, this festival hall (which included not only the 
present Alabama Room but the adjacent salon and antechamber) 
was used for the receptions given by the city fathers of the Republic 
of Geneva to distinguished persons like princes, generals and ambas- 
sadors passing through Geneva, or the resident ministers of the kings 
of France or Sardinia. The French Revolution was to change all that; 
the new tribunals, independent of the executive power, having been 
created, it was necessary to find accommodation for them, which 
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involved the transformation of the old festival hall into an audience 
chamber and offices. It is from this time that the present subdivision 
dates, with its separation into three distinct rooms. Shortly after- 
ward, when Geneva following the 1798 annexation had become the 
headquarters of the French department of the Leman, these three 
rooms became respectively the hall of the criminal court (now the 
Alabama Room), its registry, and a small room for the military com- 
mand of the fortified area. 

The criminal court remained there until the building of the 
Cantonal Hospital, begun in 1856, freed the present Law Courts 
building, to which all the judicial authorities were transferred in 
1861. From 1789 to 1861, the court had awarded—not to speak of 
sentences in abstentia—thirty-eight death sentences, most of them 
(33), it is true, under the French regime which lasted until the end of 
1813. 

Its former surroundings could now be completely remodeled; 
the work had to be finished in 1864 for in that year the largest hall, 
specially furnished and decorated for the occasion, was required for 
the sessions of the international congress which would lead on 
August 22 to the conclusion of the Geneva Convention and the crea- 
tion of the Red Cross. 

Since then, the room, remaining at the disposal of the state 
chancellery, has been used especially for international negotiations 
conducted on neutral territory. It was ideally suited to accommod- 
ate the arbitration tribunal established under the 1871 Treaty of 
Washington, and from that particular use it derived the name it has 
borne ever since, the Alabama Room, although other arbitration 
tribunals were held there subsequently. 

From time to time, it still serves, with its adjoining rooms, for 
receptions. One of the most recent, and without a doubt the most 
notable, was that for Pope Paul VI on June 10, 1969. 


Photograph of Alabama Room » 


with portraits of Captains Semmes and Winslow, commanding respectively the ships 
Alabama and Kearsarge. 
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THE THREE RULES 
Enumerated in Article VI of the Treaty of Washington 


A neutral government is obliged: 


. To use all necessary diligence to prevent, within the limits of its 
jurisdiction, a ship from being put into a condition to take to sea, 
armed or equipped, when this government has sufficient reasons 
for thinking that the ship is destined to cruise or carry out war- 
like acts against a power with which it is itself at peace. This 
government also has to use all the diligence necessary to prevent 
a ship destined to cruise or make warlike acts, as stated above, 
from leaving the limits of its territorial jurisdiction, in the event 
that it had been specially adapted, either completely or partly, to 
belligerent use. 


. Neither to allow nor tolerate that one of the belligerents use its 
ports or waters as a base for naval operations against another 
belligerent ; neither should it allow or tolerate that one of the bel- 
ligerents renew or increase its military supplies, procure arms, or 
obtain crews. 


. To exercise all the diligence required in its ports and waters, to 
prevent any violation of the obligations and duties set out 
above; it will act in the same way in regard to all persons coming 
within its jurisdiction. 
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WRECK: 
FRENCH INTEND TO SALVAGE WARSHIP ALABAMA 
OF U.S. CONFEDERACY 


By Barry James, International Herald Tribune 


PARIS — The discovery off the French coast near Cherbourg of 
the wreck of the Alabama, which was kept secret until recently, has 
raised hopes of bringing the famed Confederate raider of the Ameri- 
can Civil War back from the dead. 

Diving will begin next spring in dark waters 180 feeet (58 meters) 
deep in the English Channel to map the wooden hulk and start rai- 
sing some of its artifacts. There are some hopes that the wreck itself 
may be recovered. 

The Alabama, a sleek warship that ranged the oceans under sail, 
using its steam engines when it needed a burst of speed, was built in 
England to prey on Union shipping and prevent supplies reaching 
the northern side. The ship was sunk June 19, 1864, in a duel with the 
Union warship Kearsarge within sight of thousands of people on the 
shore. 

Although it was crewed mostly by English mercenaries and had 
never berthed in a Confederate port, the “ship means a lot to people 
living in the southern states of America,” said Professor William 
N. Still of East Carolina University in Greenville, North Carolina, 
who has written naval histories of the Civil War. 

Between the time of its launching in Birkenhead, England, in 
1862 and its destruction, the Alabama roamed the Atlantic and 
Indian Oceans, sinking or capturing 65 Union ships. 

“The Alabama was by far the most successful of the Confederate 
raiders,” said Mr. Still, who is historical adviser to the French expedi- 
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tion that will explore the wreck. “It played a very important role in 
driving Union shipping from the seas. As a matter of fact, the U.S. 
merchant fleet has never fully recovered from that. There were eight 
or nine raiders altogether, but the Alabama was the most famous.” 

The wide-ranging depredations of the ship were a morale 
booster for the South. Although the Confederate Navy probably 
had a marginal impact on the war, the sinking of the Alabama was 
thought to have helped the re-election chances of President Lincoln, 
who until then could claim few clear military victories. 

The discovery of the wreck—half by design, half by chance— 
was difficult. The ship was sunk just outside French territorial 
waters, then three miles (five kilometers) off the coast. But the strong 
currents in the region could have swept it some distance away. And 
the sea floor in that part of the channel is littered with wrecks, many 
from World War II. 

When they had nothing better to do, French warships over an 
eight-year period searched for the Alabama, using the hunt as a 
training exercise for sonar operators. On Oct. 30, 1984, the mine 
hunter Circe began searching a two square mile area, and within a 
couple of hours picked up a signal from a previously uncharted 
object about 230 feet long. 

Divers were sent down, and they identified a wooden hull, a fun- 
nel and cannons. They also brought back three Davenport plates. 

Enter Captain Max Guérout of the French Navy. 

An amateur but well-regarded marine archaeologist who had 
led several successful expeditions in the Mediterranean, Captain 
Guérout figured that an armed wooden ship propelled by steam but 
carrying old-fashioned cannons must date from sometime after the 
middle of the last century. The plates, one of which was dated 
February 1860, came from a pottery in Staffordshire, not far from 
where the Alabama was built. 

Allowing for the fact that divers can barely see their hands in 
front of their faces at 180 feet, that they can only spend a few minutes 
at the wreck site and that perceptions can easily be twisted in the 
murky darkness, Captain Guérout believes enough is now known 
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about the ship to be able to identify it positively as the Alabama. 
The discovery was kept secret until a couple of months ago to pre- 
vent pillage. 

With the extension of territorial waters to 12 miles off the coast, 
the wreck now comes under French jurisdiction. The government 
has entrusted Captain Guérout, who is 51, with the task of coor- 
dinating the expedition. He plans to retire from the navy at the 
beginning of next year to dedicate himself fulltime to the project. 

In his cluttered office overlooking the Sorbonne in Paris, Captain 
Guérout is working to assemble a scientific team and raise funds. 
Because of the interest in the ship both in the United States and 
England, he is inviting American and British scientists to join the 
project. 

Captain Guérout’s interest in marine archaeology stems from 
the time eight years ago when he was commander of the French navy 
ship Le Triton, which specializes in underwater exploration and rescue. 

“Working on these ships is like entering a time capsule,” he said. 
“It is a direct contact with history—passionately interesting.” 

He said the Alabama is his most interesting project so far, not 
just because of its history but because of the transitional nature of 
the ship itself—wooden in an emerging age of steel, powered by both 
sail and steam and armed both with old-fashioned cannon and more 
modern, pivoted artillery pieces. 

The expedition is likely to reveal how the ship was equipped and 
give a glimpse into the lives of its well-paid mercenaries. Such infor- 
mation will be vital if a tentative project to build a replica of the ship 
in Britain goes ahead. 

And if rumors are true that the ship was carrying booty from the 
Union ships it captured or sunk, a treasure trove may be found. 

Whether the hulk can be raised is questionable. Captain 
Guérout said attempts to restore two other warships, the Mary Rose 
in England and the Wasa in Sweden, have underlined the enormous 
cost and uncertainty of successfully preserving wooden hulls. But 
smaller artifacts can be restored using electrochemical methods 
developed by EDF, the French electricity utility, he said. 
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Before its final battle, the Alabama put into Cherbourg for 
supplies and repairs. A Union consul alerted the Kearsarge, which 
rushed from Holland and waited outside the harbor for the Confed- 
erate ship to emerge. 

When it did, the Alabama fired the first shot. Minutes later, the 
Kearsarge replied with a broadside, and for a couple of hours the 
ships slowly circled one another in a duel to the death. Wealthy Pari- 
sians who had traveled up on the newfangled railway to attend the 
opening of the Cherbourg casino watched in fascination from the 
shore. Some hired boats to get closer. 

“It was one of the most celebrated combats in the history of 
maritime warfare,” Captain Guérout said, “with a tragic and specta- 
cular ending.” 

Less than a dozen of the Alabama’s crew were killed. The Kear- 
sarge brought 60 of them back to Cherbourg. An English ship, the 
Deerhound, took 40 men, including the captain, Rafael Semmes, to 
Southampton. 

Under maritime law, Captain Semmes could have kept the Ala- 
bama in internment in Cherbourg, but he chose to fight the Kear- 
sarge, a larger and more heavily armed ship. “I think he was overcon- 
fident,” Mr. Still said. “He had already beaten one Union warship, 
the Hatteras, and he was so confident in his ship and crew that he felt 
he could beat the Kearsarge as well.” 

Once the smoke of the battle had lifted, the captain of the Kear- 
sarge, John Winslow, wrote in his log: “We fought her until she 
would no longer swim—then we gave her to the waves.” 


(International Herald Tribune, November 1987). 
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